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Dear M. Jozdan:
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response of our client, Americans for Job Security,

to the notification by the Fedeml Election Commission of a Complaint filed against it by Public

Citizen in the above referenced matter.

Please do not hesitate to contact us with any questions.
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BEFORE THE FEDERAL ELECTION commissiOf® MA:l CENTER
M A% IS PY 127
In The Matter Of )
) MURS910
Americans for Job Secusity )

SECOND SUPPLEMENTAL RESPONSE OF AMERICANS FOR JOB SECURITY
TO THE COMPLAINT FILED BY PUBLIC CITIZEN, INC.

This supplements the original May 25, 2007 response’ (“AJS Brief I") and the July 2, 2007
supplemental response (“AJS Brief IF”) of our client, Americans for Job Secutity (“AJS” or
“Respondent™), to the notification by the Federal Election Commission (“Commission™) of &
Complaint filed against it by Public Citizen in the above-referenced matter. Since AJS filed ity
otiginal and supplemental responses in this matter, the Commission has issued new guidance
regarding permissible electioneering communications, and the federal courts have handed down
decisions that provide additiona] legal suthority for the factusl and legal arguments made in AJS’s
otiginal and supplemental tesponses to the Complaint. For the reasons set forth below and in the

mgndmdmpplmdmpmﬁe&mpluntum&mtmwtmdthewmmnw
find no reason to believe, close the file, and take no further action. *
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1 AJS's May 25, 2007 respoase to the Comphint contsins an analysis of each communication referenced in
Complaint under 11 CF.R. § 100.22(s) snd (b) and is incorporated by reference. The analysis of esch comaiaitation
demonstrates that none of them constitute express advocacy under Commission regulstions. Mozeovez, for the reasons
lufnl&n:\]swlndn.ndnuphudbehv none of the communications coastitute the functional equivalent
of express advocacy under the Supreme Coust’s test in FEC v, Wiaconsin Right to Life, Inc, 127 S. Ct. 2652 (2007)
("MRIL"), or Commission regulstions. AJS's July 2, 2007 supplemental response contains sn snalysis of the Supreme
Court’s holding in WRIIL and is incotporated by refecence.

2 Public Citizen’s Complaint is sctually comptised of two components. The first is the four page covex letter that
constitutes the Commission Complaint against AJS that will hereinafier be referred to as “PC FEC”. The second
component is s Complsint Public Citizen allegedly filed with the IRS that contains the factual allegations that will
hereinafier be refecred to as “PC IRS™.

3 As stated in AJS 2007 response to the Complaint in this matter, the Respondeat’s brief, exhihits and
mm;mnmh&qc:nmCmﬁ:nmmuhﬂywwm
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L INTRODUCTION

As stated in AJS Brief I's factual discussion, each AJS communication listed in the
Complaint contains a clear non-electoral call to action that urges the recipient or viewer to contact
the referenced public leader to communicate his or het views on the issues discussed in the
advertisement. No AJS advertisement identifies a public leader 2s a candidate, refers to an election,
uzges anyone to take any electoral action, or asks anyone to contribute to a campaign. Thetefore,
the AJS communications do not constitute express advocacy even under the expanded definition of
express advocacy under 11 C.F.R. § 100.22(b), which has been held unconstitutional. Accordingly,
the OGC must recommend, and the Commission must find, that that there is no reason to believe
that a violation of the Act was committed in this matter, dismiss the Complaint, and take no further
action.

I. 11 CFR § 100.22(b) MUST NOT BE USED AS A SWORD OF ENFORCEMENT
AGAINST AJS’S LEGITIMATE ISSUE ADVOCACY ADVERTISEMENTS
BASED UPON RECENT COMMISSION ACTIONS.

Public Citizen's allegations that AJS’s communications constitute express advocacy is
premised entirely on 11 CFR. § 100.22(b). As stated in AJS Bricfs I and II, this regulation suggests,
notwithatanding the commands of Buckley, that in the shsence of explicit words advocating the
election or defeat of a clestly identified federal candidate, 8 communication may still qualify as
express advocacy if, taken as  whole and with limited reference to external events, it can gnly be
interpreted by a reasonable person ss unmistakably, unambiguonsly, and suggestive of only one
meaning that advocates the election or defeat of ane or more clearly identified candidate(s).* Scs id

¢ Atleast three federal courts have held that § 100.22(b) is invalid and unenforcesble. See, .- Maine Right to Life
W”F&“ (1st Cie. 1996); Vicginia Soc’y for Human Life, Inc, v. FEC, 263 F.3d 379, 392 (4th Cir.
2001); Right to Life of Dutchess Couaty v. FEC, 6 F. Supp.2d 248 (SD.N.Y. 1998). In addition, several fedenal courts
have held sfier McCaonnel] that the express advocacy standand established in Buckiey continues to limit the sesch of
vague campaign fiosnce stamutes. See Canter for Iadividaal Freedom, 449 F.3d 665 (Sth Cir. 2006). Accordingly,
meMSIM)MWMdMMMmmRuQM
for making a reason to believe finding against Respondents. While we saslysed AJS's comammications under §
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The resurgence of the Commission’s use of § 100.22(b) in the 2004 527 MURs lies with the
General Counsel’s Report #2 in MUR 5024R (“MUR 5024R OGC IT”). In this repott, the OGC
argues that consideting context when determining whether a communication constitutes express
advocacy was constitutionally permissible in light of the Supreme Court’s dicts in McConngll and
other pre-WRITL II cases:

The Commission recognized the pecessity of considering context when it

promulgated section 100.22, adding a context element to both 1002(s) and 100.22(b).
SOGGOFed-Res-lt35295 0m6.1995) nmmmmm

th-tuohtedofamnottobe:udmnhin

determining whether 2 communication constituted express advocacy. 479 US. at
249-250.

MUR 5024R OGC II st 8 (emphasis added). The OGC further assured the Commission that the

use of “context” would not unreasonably expand the scope of the regulation. In fact, the OGC

opined that only a tiny fraction of communications will be deemed regulable under § 100.22(b):
By its very terms, section 100.22(b) is a carefully milored provision, and everything

that the Supreme Court stated in McConngll about the patute and limitations of
npmudvoucylpphubmloo-ﬂ(b) hdﬂmmmnm_ﬂ

m Aslongnthecommumaﬂonmbemhlymmpnetedmallfotm
action other than voting against a candidate — such as utging a candidate to change

huothetponuononmmue the ads will not pass muster as express advocacy
under section 100.22(b).

Id. at 9 (emphasis added). As demonstrated by the 2004 527 MURs, the OGC did not limit the
scope of § 100.22(b) when pussuing respondeats engaged in constitutionally peotected issue
advocacy. Howeve, in the wake of WRIL, the OGC and Commission are cabined by the First
Amendment and may no longer use context or other open-ended factors as vehicles to characterize
2 genuine issue ad s express sdvocacy when such a characterization is not supported by a four-

100.22(b) in AJS Beief I, such anslysis must not be interpeeted oc construed as & waiver of out position that § 100.22(b)
gremains uncoastitutionsl under the federal court decisions cited above.
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comers analysis of the ad itself. See North Carolina Right to Life, Inc. v. Legke, 525 F.3d 274, 284
(4th Cir. 2008) (“This sort of ad hoc, totality of the circumstances-based approach provides neither
fair warning to speakers that their speech will be regulated nor sufficient direction to regulators as to
what constitutes political speech.”).

Moteover, then-Vice Chairman David M. Mason’s Statement of Reasons in MUR 5874
supported this position by calling into question the constitutional validity of § 100.22(b).
Specifically, Vice Chairman Mason stated that the open-ended rough-and-tumble of factors of
contextual factors contained in § 100.22(b) run afoul of the Supreme Coutt’s holding in WRTL:

Considerations such as timing, the intent of the speaker, the effect of the

communication, other speech made by the spesker, and different sources to which

the communication refets are excluded contextual reference points. . . . Section

loo.n(b)mﬂ?m&omﬂneencttypeofmmumalhﬂuuducdbedbyﬂwcw
Justice because it endorses an i vague ‘rough-and-tumble of factors’

.Mmdmuﬁqmmemwmwhum...m

the Court in Buckley explained, and WRTL I] reaffirmed, the line between regulable

express advocacy, ot its functional equivalent, and issue advocacy must be protective

of issue advocacy, easily understood, and give the benefit of doubt to speech.
MUR 5874 Mason Statement of Reasons at 3-4 (“MUR 5874 Mason SoR”). The Commission must
abandon its recent policy using § 100.22(b) as a basis for regulating and investigating organizations
such as AJS that sponsor legitimate issue advocacy sdvertisements. Sec Leake, 525 F.3rd at 284 (“By
carefully defining [‘express advocacy’ and its ‘functional equivalent’], the Coutt not only cabined the
legislature’s regulatory power, but it also ensured that potential speakers would have clear notice as
to what communicstions could be regulated, thereby ensuring that political expression would not be
chilled.”). Accordingly, the OGC must recommend and the Commission must find that none of the
AJS advertisements referenced in the Comphint constitute expenditures under the Act.

Finally, the Court of Appeals for the DC Circuit recently opined in Shays v. Federal Blection
Commissipn that the ads sponsored by AJS discussing the public policy positions of then-State
Treasuter Bob Casey and Senator Rick Santorum did not constitute express advocacy. Sec Shays v.
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Fedezal Election Comm’n, 528 F.3d 914 (D.C. Cir. 2008). Specifically, the Court stated “[bjecause
none of these ads contained ‘magic words’ of express advocacy, all could have been coordinated
with candidate’s under the Commission’s [coordination] rule.” Id. at 924. Accordingly, the OGC
and Commission must follow the Court’s determination that the ads do not constitute express
advocacy.

III. EACH AJS ADVERTISEMENT LISTED IN THE COMPLAINT CONSITUTES

IAILI;.RMISSIBLE ELECTIONEERING COMMUNICATION UNDER 11 CFR §

In WRTL, the United States Supreme Coutt upheld an as-applied challenge to the ban on
MWoEwpmwﬁmadexﬁmedqeommcnﬁm. See FEC v, Wisconsig Right
to Life, Inc., 127 S. Ct. 2652 (2007). The Court held that only communications that are the
functional equivalent of express advocacy are subject to the ban on corporate funds financing
electioneering communications. Id. st 2670 & 2673. Aeommmnuonnﬂxeﬁmcuomleq\uvdmt
of express advocacy only if it “is susceptible of no reasonable interpretation other than an appesl to
vote for or against a specific candidate.” Id. at 2667. On the other hand, a genuine issue ad, which
is not subject to the electioneering communication rules, lacks indicia of express advocacy because it
does not mention an election, candidacy, political party or challenger, and the communication does
not take a position on a candidate’s character, qualifications or fitness for office. Id.

In the wake of this decision, the Commission promulgated an exemption from the cotporate
funding prohibitions set forth in 11 CFR. § 114.2. Advertisements qualifying for the exemption
may be funded with corporate funds. Sec 11 CFR. § 114.15; 72 Fed. Reg. 72903. The Commission
adopted 2 safe harbor provision with three prongs to determine whether a communication qualifies
23 a permissible clectioneeting communication. Corporations, including nonprofit cotporations
such as AJS, are permitted to make electioneering communications to the general public unless the
communication is susceptible of no reasonable interpretation other than as an appeal to vote for oz
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against a cleatly identified federal candidate. 11 CFR. § 114.15(2). A communication is permissible
if it qualifies for the safe hatbor by:

(1) Not mentioning any election, candidacy, political party, opposing candidate, ot voting by

the general public;

(2) Not taking 2 position on the candidate’s character, qualifications or fitness for office; and

(3) Focusing either on a legislative, executive or judicial matter or issue, and urging a

candidate to take a particular position or action with respect to the matter or issue, or urging

the public to adopt a particular position and to contact the candidate with respect to the
matter or issue.
11 C.FR. § 114.15 (b). A communication that satisfies the safe hatbor provision demonstrates that
it is susceptible of a reasonable interpretation other than as an appeal to vote for or against a federal
candidate. Such communications are not the functional equivalent of express advocacy and may be
paid for with corporate funds.

Under 11 C.FR. § 114.15(c), if a communication does not qualify for the safe harbor
provision, it may still qualify as & permissible electioneeting communication. The Commission
considers two factors under the balancing test: (1) whether the communication contsins any indicia
of express advocacy; and (2) whether the communication has content that would support a
determination that it has an interpretation other than as an appeal to vote for or against a clearly
identified candidate. Id. If, on balance, the communication has an interpretation other than as an
:ppulmvouﬁ;tungaimtafedenlemdﬂaw,dmeommhﬁmmﬁmuupemidhh
electioneeting communication. Jd. Any doubt regarding the permissibility of the communication
must be resolved in favor of permitting the communication. See § 114.15(c)(3). The only evidence

the Commission may consider in conducting the balancing test is the content of the communication
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and limited background information such as whether the individual named in the communication is
8 federal candidate or whether the advertisement describes a public policy issue. Seg § 114.15(d).
Of particular note, the Commission specifically addressed the permissibility of legitimate
issue advocacy groups such as AJS to sponsor advertisements that discuss the public policy positions
of candidates for federal office. First, the Commission opined in the Explanation and Justification
that the reference to an officeholder’s oz candidate’s past voting record does not constitute taking a
position on sn officcholder’s candidate’s charsacter, qualifications, oz fitness for office. 72 Fed. Reg:
at 72904. Second, § 114.15 does not limit the subject matter of genuine issue ads to pending
govemnmentsl issues. Jd. Rather, 2 genuine issue ad need only address a governmental issue in an
effort to genemte interest in the issue. Id. (“Instead, the new rule covers ECs that focus on any
legislative, executive or judicial issue regardless of whether it is pending before one or more
branches of government. This revision allows organizations to address, for example, issues that they
believe should be placed on the legislative, executive or judicial agenda in the future.”). Finally, the
regulation specifically permits issue advocacy groups to discuss the public policy positions of
candidates who are not officeholdets without the ad constituting an clectioneering communication
that may not be paid for with corporate funds. Id. (“Finally, the Commission agrees with those
commenters who pointed out that issue advocacy groups may urge a candidate who is not a sitting
officecholder to take a position on a legislative, executive ot judicial issue, not because they want to
advocate the candidate’s election oz defeat, but because they want the candidate to commit to taking
action on a certain issue if the candidate is elected.”). Accordingly, an objective, reasonable
application of the criteria established in § 114.15 must result in a determination that each AJS
advertisement referenced in the Complaint does not constitute either the functional equivalent of
express advocacy nor express advocacy. Sge Leake, 525 F.3d at 285 (“In the meantime, political
speakers would be left at sea, and, worse, subject to the prospect that the State’s view of the
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acceptability of the speaker’s paint of view would influence whether or not administeative
enforcement action was initiated. Nothing in McConnell, WRTI, or aay First Amendment tradition
that we know of forces political speakers to incur these sorts of protracted costs to ascertain nothing
more than the scope of the most basic right in a democratic society — the right to engage in
discussion of issues of unquestionable public importance.”).
IV. CONCLUSION

For the reasons stated above and in AJS Briefs I and II, the OGC must recommend, and the
Commission must find, no reason to believe, dismiss the Complaint, and close the file on this

matter.

August 15, 2008
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